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English First and ELPAC are gravely concernedwith the potential impact of the Small 
Entity Compliance Guide promulgated by the Clinton Administration with regardto the potential 
blacklisting of federal contractorsfor violations of federal laws andpolicies. The Compliance 
Guide, asdrafted, could result in the inadvertentblacklisting of government contractorswho 
violate agencyadministrative interpretations of federal law which are simply “wrong.” 

The Equal Employment Opportunity Commission’s regulations on languagerights and 
the potential impact of regulations promulgated subsequentto the issuanceof Executive Order 
13166 areeachexamplesof administrative policies enforced despiterepeatedinstancesof 
judicial review in which the courtshave held that thoseparticular interpretations of federal law 
are in error. 

The nroposed Compliance Guide. asdrafted, could havethe pernicious result of 
companiesbeing blacklisted for reasonsthat courtshave consistentlv reiected. Given the 
enormousfinancial implications of debarmentof a federal contractor, thesehigh stakesshould at 
the very leastmeanthat suchcontractorsare given the benefit of the doubt, especially when the 
doubt hasbeen sown by the federal courts. 

In sum, our purposein submitting thesecomments is to ensurethat in two particular 
instanceswhere federal courtshaveheld underlying agency interpretations of law to be flatly in 
error, federal contractorsarenot penalized for abiding by the correct interpretation of those same 
laws asevidencedby the rulings of federal courts. 

I. The EEOC Continues to Enforce a Legal Right to Language Choice 

The Equal Employment Opportunity Commission (EEOC) went beyond any previous 
interpretation of Title VII in its Guidelines on Discrimination Becauseof Natiorzal Origin, issued 
in Januaryof 1994. The EEOC insists that company policies which require employees to speak 
pnglish while on company property violate Title VII of the 1964Civil Rights Act, which 
prohibits discrimination basedon “national origin.” 
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In 1993,an English-only rule enforcedby a California firm, Spun Steak,was approved 
by the Ninth Circuit Court of Appeals (the SpunSteak case). Hispanic employeesof a small 
meat-productfirm were hurling virulent racial insults at their black and Chinese coworkers. The 
companyproperly decidedto impose an English-only rule for the day shift and a Spanish-only 
policy for the night shift in order to put a stop to the ethnic slurs. 

Premier Operator Servicesof DeSoto Texas, like Spun Steak,had sound legal reasons 
for its English-only rules. Employers are required by law to take stepsto prevent what is 
considereda “hostile working environment” and canbe held legally responsible for any 
discriminatory behavior by their employeesevenif the company was ignorant of that behavior. 
Insults betweencoworkers can cost a company a lot of money. 

The EEOC filed suit againstPremier Operator Servicesin January 199%They claimed 
the company’sEnglish-only policy was not a “businessnecessity.” “Businessnecessity” is 
anotherslippery term that tendsto mean what some lawyer wants it to mean. For example, 
Premier OperatorServices’English-only rule arguably wasn’t necessarybecausethe firm might 
havehired supervisorsfluent in any tongue that any employeepreferred to use. 

The casewent to trial, if a casein which a bankrupt firm offered no defensecan be called 
a trial, this past July. In fact, the only company official to testify did so on behalf of the EEOC. 
Last September,the former employeesof Premier Operator Serviceswere awarded$700,000. 
This sum more than tripled the EEOC’s previous record for damagesin a caseof this nature, a 
record establishedby a consentdecreein Illinois earlier that year. 

Ida Castro,the EEOC’s chairwoman, boastedin a September19 pressreleasethat “this 
significant ruling servesto remind us that languagedifferences must not make employeesthe 
target of. . . evenwell-intended languagepolicies when there is no real businessnecessity or 
justification for suchpolicies.” 

The EEOC has essentially declaredthat ‘heads,the EEOC wins; tails, the company 
loses.’ Had Premier Operator Services’not taken stepsto stop Spanishspeakersfrom calling 
people namesin Spanish,the EEOC could have suedhis company for tolerating a “hostile 
working environment.” Becausethe company did something to stop the name-calling, but 
imposed a policy with which the EEOC disagreed,his firm was still suedby the EEOC. 

This suit was filed despitethe fact that every final federal court decision on English-on-
the-job rules hasheld that suchrules do not violate Title VII or that the Commission’s guidelines 
are ultra vires. To quotejust oneof the more than a dozen federal courts which have looked at 
this question:“An agencyinterpretation, like that in 29 C.F.R. s. 1606.7, at variance with the 
statute it interprets, must be outside the scopeof the agency’s interpretive authority, and must 
be wrong.” Kania v. Archdiocese of Philadelphia, 14 F.Supp.2d 730,735-736 (E.D. Penn. 199s) 
(emphasesadded). 

P This is a very strong denunciation of the Commission’s view. A federal court, after 
substantialreview of the evidenceand the law, hasjudicially found that the Commission’s 



Guidelines are“at variancewith the statuteit interprets,” are “outside the scopeof the agency’s 
interpretive authority” (in other words, ultra vives-- beyond its power), and “wrong.” The 
EEOC continuesto enforcethis regulation anyway. 

The EEOC’s determination to createa right to languagechoice in every American 
workplace meansthat every actual and potential federal contractor is potentially in violation of 
this policy and could be blacklisted for failing to obey an agencypolicy rejected by the federal 
courts. 

II. EO 13166 and Accompanying Regulations Create Right to Services in Every Language 

While former PresidentBill Clinton was flying to Los Angeles for the Democratic 
convention on August 11,2000, he took a moment to sign Executive Order 13166.EO 13166 
breaksconsiderablenew legal ground, as it is basedon the theory that to provide servicessolely 
in English could “discriminate on the basis of national origin.” 

On January 10th of this year, the GeneralServicesAdministration issueda policy 
guidancein relation to EO 13166: 

Executive Order 13166 (65 FR 50119) dated August 11,200O and 
policy guidanceissuedby Department of Justice (DOJ) on August 11, 
2000 (65 FR 50123), addressthe responsibility of all recipients of 
Federalfinancial assistanceto ensuremeaningful accessfor persons 
with LEP. GSA refers to and incorporatesDOJ’s policy guidance for 
recipients aspart of this policy guidance,and for the purpose of 
determining compliance with this policy guidance, within the scopeof 
Title VI of the Civil Rights of 1964,asamended,its implementing 
regulations andrelevant caselaw.’ 

Onceagain, the federal government haschosento continue to enforce a policy 
consistently rejectedby federal courts. Regulations promulgated pursuant to EO 13166 rely in 
part on a federal court decision recently reversedby the SupremeCourt: 

Most recently, in Sandoval v. Hagan, 7 F. Supp. 2d 1234 (M.D. Ala. 
1998), affirmed, 197F.3d 484, (11th Cir. 1999), petition for certiorari granted, 
Alexander v. Sandoval 121 S. Ct. 28 (Sept. 26,2OOO)(No.99-1908), the Eleventh 
Circuit held that the Stateof Alabama’spolicy of admmistering a driver’s license 
examination in English only was a facially neutral practice that had an adverse 
effect on the basis of national origin, in violation of Title VI. The court 
specifically noted the nexusbetween languagepolicies andpotential 
discrimination basedon national origin, That is, in Sandoval, the vast majority of 

)General ServicesAdministration, Office for Civil Rights, “Title VI of the Civil Rights Act of 
1964; Limited English Proficiency Policy Guidancefor Recipients of Federal Financial 
Assistance,”Federal Register, January 17,2001, (Volume 66, Number 1l), pp. 4026-4032. 
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individuals who were adverselyaffectedby Alabama’s English-only driver’s 
licenseexamination policy were national origin minorities. 

OnApril 24,2001, the SupremeCourt reversedthe Sandoval decision (Alexander v. 
Sandoval (99-1908)). Sandoval was the first federal caseto specifically equatelanguage and 
national origin. In doing so,the lower court ignored the SupremeCourt’s careful and limited 
reading of the phrase“national origin” in Espinoza v. Farah Mfg.Co. 414 U.S. 86 (1973). 

The Fifth Circuit hasheld that “the EEO [Equal Employment Opportunity] Act doesnot 
supportan interpretation that equatesthe languagean employeeprefers to usewith his national 
origin.” Garcia v. Gloor 618 F.2d 264,270 (5th Cir. 1980), cert. den.,449U.S. 113 (1981). 
Similarly, the SecondCircuit has said “Language, by itself, doesnot identify membersof a 
suspectclass.” Soberal-Perez v. Heckler, 717 F.2d 36,41 (2d Cir. 1983), cert. den. 466 U.S. 929 
(1984). 

In addition, the Second,Sixth, Seventhand Ninth Circuits have found no requirement for 
governmentexaminations, servicesor notices to be in languagesother than English. Tow-e v. 
United States, 24 F.3d 444,446 (2nd Cir. 1994)(rejecting requestfor multilingual 
forfeiture notices);Frontera v. Sindell, 522 F.2d 1215, 1220 (6th Cir. 1975)(upholding English­
languagecivil serviceexamination, “In conducting the examination in English, the Commission 
violated no constitutional or civil right of Frontera”); Nazarova v. INS, 171F.3d 478,483 (7th 
Cir. 1999)(“It has long been establishedthat due processallows notice of a hearing 
(and its attendantproceduresand consequences)to be given solely in English to a non-English 
speaker”); Carmona v. ShefJield, 475 F.2d 738,739 (9th Cir. 1973)(rejecting a claim for 
Spanish-speakinginterpretersand permitting English languagebenefit termination notices). 

Despite this solid record, EO 13166, asinterpreted by the Office of Civil Rights in the 
Department of Justice,requires every recipient of federal funds, including “a federally assisted 
zoo or theater... to take reasonablestepsto provide meaningful opportunities for access”by 
Limited English Proficient (LEP) individuals. 

The U.S. Department of JusticeCivil Rights Division’s Title VI Legal Manual notes that 
federal contractsare also legally federal assistance: 

The most clear meansof identifying a “recipient” of Federal financial 
assistanceis to determinewhether the entity has voluntarily enteredinto a 
relationship with the Federal governmentakin to a contract and receivesFederal 
assistanceunder a condition or assuranceof compliance with Title VI (and/or 
other nondiscrimination obligations)’ 

Federalcontractscanpotentially impose considerablerequirements on every aspectof the 
corporation’soperations: 
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The CRRA [Civil Rights RestorationAct] also defines “program or 
activity” to include certain private entities. The scopeof “program or activity” as 
it appliesto a corporation or other private entity dependson the operational 
purposeof the entity, the purposeof the funds, and the structure of the entity. 
Title VI provides: 

For the purposesof this subchapter,the term “program or activity” and the 
term “program” mean all of the operationsof-­

(3)(A) an entire corporation, partnership,or other private organization, or an 
entire soleproprietorship-­

(i) if assistanceis extendedto suchcorporation, partnership, private 
organization, or sole proprietorship as a whole; or 

(ii) which is principally engagedin the businessof providing education, 
health care,housing, social services,or parks and recreation; or 

(B) the entire plant or other comparable,geographically separatefacility to 
which Federalfinancial assistanceis extended,in the caseof any other 
corporation,partnership, private organization, or sole proprietorship; anypart of 
which is extendedFederal financial assistance(emphasisin original).3 

What might these“reasonablesteps” now required to provide equal accessto non-English 
speakersconsistof? Walter Olson’sbook on employment-discrimination law, TheExcuse 
Factory, reportedthat one activist from Yale actually suggestedthat America must accommodate 
“difference of speech”by “forcing employers to hire supervisorsfamiliar with the languages 
their workers wish to speakin and banning the practice of preferring workers with readily 
understoodaccents.” 

The track record of the civil-rights industry and its allies in government suggestsmore 
good reasonfor concern.The Americans with Disabilities Act hasprovoked litigation over 
golfers, alcoholic airline pilots andhalf-blind truck drivers. A Rand Corporation study found that 
an employer can expectto spend$12,000 or more defending againstthese frivolous lawsuits. 

Thoseincorrigible optimists who think translating a few documentsinto Spanishor 
Chinesewill satisfy this requirement should take note. According to the JusticeDepartment 
guidelines which were incorporated into the GSA Policy Guidance),if English speakerscan talk 
to a clerk in the personneloffice, personswho speakany other languagemust have the same 
opportunity: 

[A] recipient’s obligation to provide meaningful opportunity is not limited to 
written translations. Oral communication between recipients and beneficiaries 
often is a necessarypart of the exchangeof information. Thus, a recipient that 
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limits its languageassistanceto the provision of written materials may not be 
allowing LEP persons“effectively to be informed of or to participate in the 
program” in the samemanner aspersonswho speakEnglish. 

The’Clinton-Gore Administration magnanimously allowed the subject of cost to be raised 
asa defense.However, “claims of limited resourcesfrom large entities will needto be well-
substantiated.”In other words, good luck. Cost, even extravagantcost, has seldom proved a 
successfuldefensein civil-rights cases. 

The impact and cost of thesenew rules will not just fall on places one tendsto think of as 
immigration centerssince “programs that servea few or evenone LEP person are still subject to 
the . . . obligation” (emphasisadded). There are at least 300 languagesspokenin our land. Few 
governmentcontractorsareready to provide all servicesin every one of thosetongues. 

EO 13166is an open invitation for all sortsof litigation. The Montefiore Family Health 
Center in the Bronx section of New York City hascome under the scrutiny of the U.S. 
Department of Health and Human ServicesOffice of Civil Rights for failing to have a Khmer 
translator on the premises24 hours per day, sevendays per week. 

The Maine Medical Center,basedin Portland, now hasnine official tonguesand 
counting. By comparison, the United Nations attemptsto function in but six official languages. 

Under a July, 2000 settlementbetweenthe Maine Medical Center (MMC) and the Office 
of Civil Rights of the Department of Health and Human Service(HHS), the Maine Medical 
Centermust post a “Interpreter Availability Sign” to be “printed at least in English, Farsi, 
Khmer, Russian,Serbo-Croatian(Cyrillic andRoman alphabets),Somali, Spanishand 
Vietnamese.” 

There is more to this settlement.Hospital personnel must be “inform[ed] that MMC’s 
policy of providing in-person and telephone interpreter servicesto LEP [Limited English 
Proficient] personsis not limited to languagesin which [the Interpreter Avatlability Sign] and 
other documentsare printed.” In other words, anyonewho arrives at the front deskclaiming to 
speakany languagein the world has an unlimited claim for translation services. 

In fact, the Maine Medical Center is to “always have in place policies and procedures. . . 
designedto enableeffective communication with LEP persons,in languagesthey can 
understand,in MMC’s programs and activities, during all hours of their operation, at every MMC 
location coveredby this Agreement.” Clearly, any attempt by the hospital to impose a rational 
limit on translation costswill only invite farther litigation. 

The question of the legal implications of inaccurate or arguabletranslations has not been 
resolved. Yet, anyonewho has attemptedto translatematerials from one languageto another 
knows that mistakes are inevitable and important nuancescanbe overlooked. 

P 



* 
. 

This question of governmenttranslation error is hardly theoretical. In 1994,the New 
York Times reported that in New York City election “ballots last year, the city erroneously 
printed the Chinesecharacterfor ‘no’ asa translation for the English word ‘yes.“’ 

H& spokeswomanGinny Terzano resortedto blaming errant subcontractorsfor the 
agency’sinfamous Haitian Creolepamphlet, RezedentsRights and Rispansabilities (signed by 
“SekretaryAndrew M. Cuomo fella”) since “we don’t translate and we don’t print.” 

Actual and potential federal contractorswill not be able to resort to this excuse. The 
Maine Medical Centerwas required to be responsiblefor the accuracyof all translations: 

When MMC staff have reasonto believe that an interpreter from a professional agency, a 
telephoneinterpreter service,its bilingual staff or MMC’s interpreter list is not qualified or 
properly trained to serveasan interpreter, or is hampering effective communication between 
MMC staff and a LEP person,MMC shall obtain another interpreter. 

If a staff member doesnot speaklanguagebeing translated,precisely how is he to 
evaluatethe accuracyof that translation? The short answeris, he can’t. But therewill be plenty 
of lawyers who will be glad to “help.” 

The potential translation cost implications of EO 13166 on every aspectof a federal 
contractor’sbusinessare enormous,evenif no complaint is ever filed. The New York Times 
recently reportedon the economicsof translation: 

Proficient translatorsand interpreters- most of whom are freelancers­
canmake a pretty good living. Salariesfor the StateDepartment’s 20 staff 
interpretersrange from $70,000 to $100,000 a year; freelancersget about $430 a 
day for conferencesandup to $300 for classes.Most translation companiespay 5 
centsa word for widely spoken languageslike Spanish,up to 20 centsa word for 
character-basedlanguageslike Japanese.A 1998 surveyby the translators 
associationshowedthat freelancetranslatorsmade about $51,848 a year,while 
salariedtranslatorsaveraged$44,939. But most expertssay that efficient 
freelancerscan make six figures, and that project managers- the salariedpeople 
who coordinate translation assignments- can hit $90,000.4 

The combined impact of the EEOC’s languagepolicy and the regulations createdby EO 
13166 ensuresthat every federal contractor will be in violation of this new languagepolicy at 
somepoint, and thus subjectto the blacklisting rules. 
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4”Workplace: TranslatorsThrive asthe World Speaks,”New York Times, May 30,200l 
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Accordingly, until the EEOC changesits languagepolicy and EO 13166is repealed,we 
strongly urge the blacklisting policy be reevaluatedand modified. 

Sincerely, ’ 

Jim Boulet, Jr. 
Executive Director 
English First 

Bamaby Zall 
Chairman 
ELPAC 

F 



